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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
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)
)

NO. 46188-2018
KOOTENAI COUNTY
NO. CR-2012-20126

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Stephanie Ann Gambino pled guilty to grand theft by possession of stolen property, and
the district court sentenced her to six years, with two years fixed, and retained jurisdiction.
Ms. Gambino did not complete her rider program and the district court relinquished jurisdiction.
On appeal, Ms. Gambino claims her sentence is excessive and that the district court abused its
discretion by declining to place her on probation.
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Statement of the Facts and Course of Proceedings
In 2012, Ms. Gambino was charged with grand theft after police found stolen property at
the house where she was living. (R., pp.26, 55.) Ms. Gambino explained the items were brought
to the house by her then-boyfriend, but she admitted that she knew about one of them - a stolen
truck. (PSI, pp.37-38.) 1 Pursuant to a plea agreement, Ms. Gambino pled guilty to grand theft
by possession of a stolen truck, (R., p.54; Tr., p.19, Ls.6-10), and she was released without bond
pending sentencing (R., p.54).
However, fearing for her safety, for the reasons detailed in her PSI, Ms. Gambino did not
appear for sentencing and fled to Washington State.

(See PSI, p.43.)

Then, late in 2013,

Ms. Gambino was involved in a terrible car accident that claimed the lives of her two friends.
(PSI, p.43.) The event left Ms. Gambino traumatized, as she was on the scene for five hours
trying to help them and could not. (PSI, p.43.) She remained in Washington State for the next
four and a half years, hiding from pain and fear by using drugs. (PSI, p.43.) During this period,
Ms. Gambino became addicted to heroin and committed additional crimes in Washington. (PSI,
p.48.) Once she addressed her Washington charges and made herself sober, she decided to turn
herself in and face her sentencing, in this 2012 Idaho case. (PSI, p.43.)
Following her arrest, a limited, updated presentence report was prepared - but without
any type of mental health review (PSI, p.49) - and Ms. Gambino appeared before the district
court for sentencing. (Tr., p.6, Ls.1-11.) The State recommended a sentence of seven years,
with three fixed, and retained jurisdiction. (Tr., p.10, Ls.23-25.) Ms. Gambino asked for a
suspended term and probation, and retained jurisdiction only in the alternative. (Tr., p.12, L.23 -

1

Citations to "PSI" refer to the 112-page electronic file, entitled "2 nd Corrected Confidential
Documents," filed with the Supreme Court on January 28, 2019. That file contains the 2012
Presentence Report, the 201 7 Presentence Report, and the Addendum to the Presentence Report.
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p.13, L.4.) The district court declined Ms. Gambino's request for probation, but agreed to retain
jurisdiction and sentenced her to a six-year term, with two years fixed. (Tr., p.21, L.5 - p.23,
L.26, p.23, Ls.21-23.)
During her rider, Ms. Gambino filed a motion pursuant to Idaho Criminal Rule 35(b)
("Rule 35 motion"). (R., pp.93, 99; Tr., p.44, L.6 - p.59, L.8.) At the hearing on that motion,
Ms. Gambino informed the district court of her significant mental health issues: "complex
PTSD," borderline personality disorder, and depression. (Tr., p.46, L.15 - p.54, L.25.) She also
informed the court about the difficulties she was experiencing with medications that had been
prescribed by the staff at Idaho Department of Correction ("IDOC"). (Tr., p.46, L.15 - p.54,
L.25.) Specifically, she told the court that the medications initially prescribed had not worked,
and that the newly-prescribed medications she started taking a few days earlier had not yet taken
effect. (Tr., p.50, L.18-p.5, L.1.)
Ms. Gambino also informed the court she was having "really bad" problems with her
social anxiety disorder, and that because of her "open-tier" housing with 119 other women none of them her friends - she could not sleep at night and she did not feel safe. (Tr., p.47, Ls.224.) She told the district court that, because of her environment, she was worried she might not
be able to control her symptoms, and as a result might fail on the rider. (Tr., p.49, Ls.10-14.)
Regrettably, but as predicted, Ms. Gambino had difficulties with her rider. (See PSI,
pp.88-112.) She struggled to comply with program rules, and received verbal warnings and
formal disciplinary reports (DOR's). She was terminated from the rider program, and the IDOC
submitted an Addendum to the presentence report that recommended relinquishing jurisdiction.
(PSI, p.94.)
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On receiving the Addendum, the district court held a review hearing; Ms. Gambino asked
for probation, highlighting the insight and skills she had gained, and progress she had made,
notwithstanding her significant mental health challenges. (Tr., p.30, Ls.12-25.) She explained
each of her DORs and her other program shortcomings, and she described the valuable lessons
she had learned. (Tr., p.34, L.17 -p.37, L.25.) Ms. Gambino asked that if the court could not
place her on probation, that it give her a chance for a second rider. (Tr., p.32, Ls.1-4.)
The district court rejected Ms. Gambino's requests and, following the recommendation of
the IDOC, relinquished jurisdiction. (Tr., p.37, L.25 - p.38, L.5; R., pp.110-11.) Ms. Gambino
filed a Notice of Appeal that is timely from her judgment and from the district court's order
relinquishing jurisdiction. (R., p.112.) See I.A.R.14(a).

ISSUE
Did the district court abuse its discretion by sentencing Ms. Gambino to an excessive term of six
years, with two years fixed, and by refusing to place her on probation?

ARGUMENT
The District Court Abused Its Discretion By Sentencing Ms. Gambino To An Excessive Term Of
Six Years, With Two Years Fixed, And By Refusing To Place Her On Probation

A.

Introduction
In light of the mitigating circumstances of her case, Ms. Gambino's prison sentence of six

years, with two years fixed, is excessive and unreasonable, and that the district court's refusal to
place her on probation was unreasonable.
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B.

Standard Of Review
A trial court's sentencing decisions are discretionary and reviewed for an abuse of

discretion. State v. Toohill, 103 Idaho 565, 566 (Ct. App. 1982.) Whenever the appellate court
reviews an alleged abuse of discretion by the district court, the sequence of the inquiry requires
consideration of four essentials: whether the trial court: (1) correctly perceived the issue as one
of discretion; (2) acted within the outer boundaries of its discretion; (3) acted consistently with
the legal standards applicable to the specific choices available to it; and (4) reached its decision
by the exercise of reason. Id.
In this appeal, Ms. Gambino asserts the district court abused its discretion under the
fourth, "reasonableness," prong of the standard, first, when it imposed an excessive sentence;
and second, when it refused to place her on probation.

C.

The District Court Abused Its Discretion By Sentencing Ms. Gambino To An Excessive
Term
The appellate court reviews the length of a defendant's sentence under the abuse of

discretion standard.

State v. Oliver, 144 Idaho 722, 724 (2007).

A sentence is excessive,

representing an abuse of discretion, if it is unreasonable "under any reasonable view of the facts"

State v. Strand, 137 Idaho 457, 460 (2002); State v. Toohill, 103 Idaho 565, 568 (Ct. App. 1982).
"A sentence is reasonable if it appears necessary to accomplish the primary objective of
protecting society and to achieve any or all of the related goals of deterrence, rehabilitation, or
retribution." State v. Miller, 151 Idaho 828, 834 (2011 ). Where a defendant challenges his
sentence as excessively harsh, the appellate court will conduct an independent review of the
record, giving consideration to the nature of the offense, the character of the offender, and the
protection of the public interest. Miller, 151 Idaho at 834.
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At the time of her sentencing, Ms. Gambino was 48 years old. (PSI, p.112.) As revealed
in her presentence report, Ms. Gambino had an unstable childhood, fraught with abandonment,
loss, and abuse. (PSI, p.50.) She has lived with the knowledge that her parents abandoned her to
the system, when she was just fifteen months old, to continue using drugs (PSI, p.50), and that
her father accidentally overdosed and killed her mother on heroin, and then ended his own life
the same way a few months later. (PSI, p.50.) She was in foster care until her grandparents
adopted her as a teenager, and she describes the rejection by them that followed. (PSI, p.50.)
The PSI details her tragic life of drugs, alcohol, and crime from the age of eighteen, and the fact
she has four children that she was not allowed to raise. (PSI, p.50.)
Ms. Gambino also experienced an awful car accident that killed her friends and left her
seriously traumatized.

(PSI, p.43.)

While at large, prior to her sentencing, Ms. Gambino

managed to regain her sobriety; she was in recovery and had been for some time, largely because
she had been attending NA (Narcotics Anonymous) and AA (Alcoholics Anonymous) meetings,
four times a week. (Tr., p.14, Ls.7-16.) Although she had been living her life in Washington,
she chose to tum herself in on the charge in this case because she understood she needed to take
care of it, and wanted to. (Tr., p.16, Ls.11-24.) She was getting her life back together, and
having dealt with the heroin addiction, was finally getting back together with her family.
(Tr., p.15, Ls.19-25.)
In light of these circumstances, Ms. Gambino' s sentence of six years, with two fixed, is
unreasonably harsh and should be vacated.
D.

The District Court's Decision To Decline Probation, And To Require Ms. Gambino Serve
A Prison Sentence Instead, Was Unreasonable Under The Circumstances
"The decision to relinquish jurisdiction or grant probation is committed to the district

judge's discretion." State v. Le Veque, 164 Idaho 110, 12 (2018). That exercise of discretion is
6

guided by Idaho Code § 19-2521, which prescribes the criteria for weighing probation against a
sentence of confinement, and which requires that the district court not impose a prison sentence
unless it finds specific criteria are met.
In Ms. Gambino' s case, the district court retained jurisdiction pursuant to its discretion
granted by Idaho Code § 19-2601(4), affording the court additional time for evaluation of the
Ms. Gambino's rehabilitation potential and suitability for probation. See State v. Jones, 141
Idaho 673, 677 (Ct. App. 2005). The district court's decision to relinquish jurisdiction will not
be deemed an abuse of discretion if the trial court has sufficient information to determine that a
suspended sentence and probation would be inappropriate pursuant to LC. § 19-2521. State v.

Chapel, 107 Idaho 193, 194 (Ct. App. 1984).
Ms. Gambino had received no diagnosis or treatment for her PTSD prior to sentencing.
(PSI, pp.49, 96-98; Tr., p.32, L.15 - p.34, L.15.) Consequently, during her rider, Ms. Gambino
labored under symptoms of significant mental health conditions, which, as Ms. Gambino had
informed the court, the IDOC did not adequately address. (Tr., p.49, Ls.10-14.) She had trouble
complying with several of the rules, and missed classes due to medical issues. (PSI, p.90.) Yet,
Ms. Gambino did learn a great deal about her addiction, and she was eager for the chance to
continue her sobriety, obtain more treatment, and prove herself in the community. (PSI, pp.9698.)
Moreover, five years had elapsed since Ms. Gambino 's underlying offense. (PSI, p.112).
As she explained to the district court, her underlying criminal behavior, and the bulk of her
criminal history, had its root in her long-term drug addiction. (Tr., p.14, Ls.7-9.) However,
Ms. Gambino had managed to break free of that addiction, and she had been working to maintain
her sobriety when she turned herself in. (PSI, pp.96-98.) In light of these circumstances, it is

7

clear Ms. Gambino needs treatment and programming, not more incarceration. Given the facts
and circumstances of this case, the district court should have given Ms. Gambino a chance at
probation and treatment in the community, where she had safe and sober living housing waiting
for her and could receive long-term, faith-based treatment. (Tr., p.13, Ls.12-20, p.17, L.1 -p.18,
L.16.) The district court's decision to relinquish jurisdiction, rather than place Ms. Gambino on
probation, represents an abuse of the district court's sentencing discretion.

CONCLUSION
Ms. Gambino respectfully requests this Court to vacate her sentence and remand her case
to the district court with instructions that the district court impose a reasonable, less severe,
sentence, and that it place her on probation.
DATED this 9th day of May, 2019.

/s/ Kimberly A. Coster
KIMBERLY A. COSTER
Deputy State Appellate Public Defender

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 9th day of May, 2019, I caused a true and correct copy
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KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
KAC/eas
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